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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION
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DAVID HANSEL, EDWARD TOOLEY,
and CHRISTOPHER VALDEZ,
individually and on behalf of all others

(Case No.

CLASS ACTION COMPLAINT

similarly situated,

Plaintiffs,
V.
TRACFONE WIRELESS, INC., d.b.a.
STRAIGHT TALK WIRELESS, and
WAL-MART STORES, INC.,

Defendants.
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CLASS ACTION COMPLAINT
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Michael W. Sobol (State Bar No. 194857)

. Nicole D. Reynolds (State Bar No. 246255)

LIEFF CABRASER HEIMANN & BERNSTEIN LLP

275 Battery Street, 29th Floor
San Francisco, CA 94111
Telephone: (415) 956-1000
E-mail: msobol@lchb.com
nreynolds@lchb.com

Daniel Hattis (State Bar No. 232141)
HATTIS LAW

1134 Crane Street, Suite 216

Menlo Park, CA 94025

Telephone: (650) 980-1990

E-mail: dan@hattislaw.com

Attorneys for Plaintiff

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

GABRIEL CHARLES, MICHAEL
FREELAND, , BRIAN GERVAIS,
EDWIN GLOVER, DAVID HANSEL,
EDWARD TOOLEY, and
CHRISTOPHER VALDEZ, individually
and on behalf of all others similarly
situated,

Plaintiffs,
V.
TRACFONE WIRELESS, INC., d.b.a.
STRAIGHT TALK WIRELESS and
WAL-MART STORES, INC.,

Defendants.

1092383.1

Case No.

CLASS ACTION COMPLAINT

DECLARATION OF DAVID HANSELL

DECLARATION OF DAVID HANSELL
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I, David Hansell, hereby declare and state as follows:

1. I am over the age of 18, and a Plaintiff in this action. The facts contained in this
declaration are based on my personal knowledge, and if called upon to do so, 1 could and would
testify competently hereto. |

2. The complaint in this action, filed concurrently with this declaration, is filed in the

. proper place for trial under California Civil Code § 1780(d), because this is a county in which the

Defendants do business and where a substantial portion of the transactions occurred.

I declare under penalty of perjury under the laws of the United States and the State of
California that the foregoing is true and correct.
ExecutedonJuly __ 11,2013, in __Redondo Beach California.

Rl

David Hansell

1092383 1 -2- DECLARATION OF DAVID HANSELL
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Michael W. Sobol (State Bar No. 194857)
Nicole D. Reynolds (State Bar No. 246255)

LIEFF CABRASER HEIMANN & BERNSTEIN LLP

275 Battery Street, 29th Floor
San Francisco, CA 94111
Telephone: (415) 956-1000
E-mail: msobol@Ichb.com
nreynolds@lchb.com

Daniel Hattis (State Bar No. 232141)
HATTIS LAW

1134 Crane Street, Suite 216

Menlo Park, CA 94025

Telephone: (650) 241-6495

E-mail: dan@hattislaw.com

Attorneys for Plaintiff

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

GABRIEL CHARLES, MICHAEL
FREELAND, , BRIAN GERVAIS,
EDWIN GLOVER, DAVID HANSEL,
EDWARD TOOLEY, and
CHRISTOPHER VALDEZ, individually
and on behalf of all others similarly
situated,

Plaintiffs,
V.
TRACFONE WIRELESS, INC., d.b.a.
STRAIGHT TALK WIRELESS and
WAL-MART STORES, INC.,

Defendants.
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DECLARATION OF EDWARD TOOLEY

DECLARATION OF EDWARD TOOLEY
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I, Edward Tooley, hereby dcclaré and state as follows: -

L. I am over the age of 18, and a Plaintiff in this action. The facts contained in this
declaration are based on my personal knowledge, and if called upon to do so, I could and would
testify competently hereto.

2. The complaint in this action, filed concurrently with this declaration, is filed in the
proper place for trial under California Civil Code § 1780(d), because this is a county in which the

Defendants do business and where a substantial portion of the transactions occurred.

I declare under penalty of perjury under the laws of the United States and the State of
California that the foregoing is true and correct. |

Executed on July / / , 2013, in Alameda, California.

FMMﬁ Feit 2013

Edward Tooley

10023831 _9. DECLARATION OF EDWARD TOOLEY
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Michael W. Sobol (State Bar No. 194857)
Nicole D. Reynolds (State Bar No. 246255)
LIEFF CABRASER HEIMANN & BERNSTEIN LLP

275 Battery Street, 29th Floor
San Francisco, CA 94111
Telephone: (415) 956-1000
E-mail: msobol@lchb.com
nreynolds@lchb.com

Daniel Hattis (State Bar No. 232141)
HATTIS LAW

1134 Crane Street, Suite 216

Menlo Park, CA 94025

Telephone: (650) 980-1990

E-mail: dan@hattislaw.com

Attorneys for Plaintiff
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION
GABRIEL CHARLES, MICHAEL Case No.

FREELAND, , BRIAN GERVAIS,
EDWIN GLOVER, DAVID HANSEL,
EDWARD TOOLEY, and
CHRISTOPHER VALDEZ, individually
and on behalf of all others similarly
situated,

Plaintiffs,
V.
TRACFONE WIRELESS, INC., d.b.a.
STRAIGHT TALK WIRELESS and
WAL-MART STORES, INC.,

Defendants.

1092383.1

CLASS ACTION COMPLAINT

DECLARATION OF CHRISTOPHER
VALDEZ

DECLARATION OF CHRISTOPHER VALDEZ
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I, Christopher Valdez, hereby declare and state as follows: '

1. I am over the age of 18, and a Plaintiff in this action. The facts contained in this
declaration are based on my personal knowledge, and if called upon to do so, I could and would
testify competently hereto.

2. The complaint in this action, ﬁied concurrently with this declaration, is filed in the
proper place for trial under California Civil Code § 1780(d), because this is a county in which the

Defendants do business and where a substantial portion of the transactions occurred.

[ declare under penalty of perjury under the laws of the United States and the State of

California that the foregoing is true and correct.

Executedon July {1 ,2013,in &5 S zig‘ag California.

3

Chrfsmphef Valdez . 7

1092383.1 -2 DECLARATION OF CHRISTOPHER VALDEZ
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L' ff Lieff Cabraser Heimann & Bernstein, LLP
'e 275 Battery Street, 29th Floor

Cabr aser San Francisco, CA 94111-3339

i t 415.956.1000
gg:'rr?:tg?r% f 415.956.1008
Attorneys at Law

July 24, 2013

VIA CERTIFIED MAIL RETURN RECEIPT REQUESTED

Frederick J. Pollak, President and CEO Mike Duke, President and CEO
TracFone Wireless, Inc. Wal-Mart Stores, Inc.

9700 NW 112 Ave. 702 SW 8th Street

Miami, FL 33178 Bentonville, AR 72716

Registered Agent for Service of Process Registered Agent for Service of Process
Corporate Creations Network, Inc. C.T. Corporation System

131-A Stoney Circle, Suite 500 818 W. Seventh Street

Santa Rosa, CA 95401 Los Angeles, CA 90017

Re: Notice of Violation of California Consumer Legal Remedies Act

Dear Mr. Pollak and Mr. Duke:

We represent Edward Tooley, David Hansel, and Christopher Valdez, who purchased
Straight Talk “unlimited” wireless phone plans. We send this letter under the California
Consumers Legal Remedies Act, California Civil Code Section 1750 et seq. (“CLRA”), to notify
TracFone Wireless, Inc. (“TracFone”) and Wal-Mart Stores, Inc. (“Walmart”) that their practice
of advertising Straight Talk plans as providing “unlimited” data, while also regularly throttling
or terminating subscribers’ data, often without notice, when their data usage exceeds certain
undisclosed limits or arbitrarily at the direction of network carrier partners, violates the CLRA.
We demand that TracFone and Walmart rectify their violations within 30 days of receipt of this
letter.

TracFone and Walmart misrepresent to consumers that their Straight Talk wireless
phone plans offer “unlimited” web and data access and that consumers may use the data access
to operate their smartphones as virtual PCs by browsing the internet, streaming music and
videos, or playing video games. In reality, TracFone and Walmart, through their joint venture
Straight Talk, regularly throttle subscribers’ data speeds or terminate data altogether without
notice. TracFone and Walmart refuse to disclose their data usage caps or explain under what
circumstances they might throttle or terminate data, making the practice all the more unclear
and deceptive to consumers. Moreover, TracFone and Walmart purport to rely on the Straight
Talk Terms and Conditions of Service when throttling or terminating subscribers’ data, but

San Francisco New York Nashville www lieffcabraser.com
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these terms are never given to or seen by customers and are riddled with vague, contradictory,
unconscionable, and illusory terms.

Relying on TracFone’s and Walmart’s promise of “unlimited” data, on or about January
2013, Edward Tooley purchased an unlocked Samsung Galaxy S III smartphone from an
acquaintance for $350 for use with Straight Talk's "Bring Your Own Phone" program. Mr.
Tooley also purchased a compatible Straight Talk SIM card from Walmart.com for
approximately $15 and Straight Talk’s “unlimited” 30-day service plan for $45 from his local
Walmart store. In February, within only a few days after activating his Straight Talk “unlimited”
data plan, Straight Talk throttled Mr. Tooley’s data to extremely slow speeds without warning.
Straight Talk restored Mr. Tooley’s data speed on March 6 upon his payment. But, only ten days
later on March 16, Straight Talk terminated Mr. Tooley's data access altogether without
warning. After multiple phone calls, a customer service representative promised Mr. Tooley that
his data would be restored right away if he paid for another month of service. In reliance on this
promise, Mr. Tooley authorized the representative to charge him for another month. But his
data was not immediately restored as promised.

Similarly, advertisements for the Straight Talk “unlimited” data plan induced David
Hansell to purchase a 1-year plan from StraightTalk.com for $495.00. Mr. Hansell also
purchased a Straight Talk branded and locked Samsung Galaxy S II smartphone from a Walmart
store for $322.92. On June 7, 2013, Defendants terminated Mr. Hansell’s data without warning.
Straight Talk informed him that his data would not be restored until his current plan expired on
August 20, 2013 and he paid for a new plan.

Advertisements for Straight Talk’s “unlimited” data plan likewise induced Christopher
Valdez to purchase a Straight Talk SIM card and data plan on StraightTalk.com for his unlocked
smartphone. On January 30, 2013, only sixteen days after he activated his plan and after using
only 700MB of data, Straight Talk throttled Mr. Valdez’s data speed without warning. Straight
Talk terminated Mr. Valdez’s data altogether the next day. Straight Talk informed Mr. Valdez his
data would not be restored until his current plan expired on February 14.

TracFone’s and Walmart’s material misrepresentations, active concealment, and failures
to disclose violated the CLRA in the following manner:

1. TracFone and Walmart misrepresented that their Straight Talk phones, SIM
cards, and data plans had characteristics, benefits, or uses that they did not have
(Cal. Civ. Code § 1770(a)(5));

2, TracFone and Walmart misrepresented that their Straight Talk phones, SIM
cards, and data plans were of a particular standard, quality, and/or grade when
they were of another (Cal. Civ. Code § 1770(a)(7));
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TracFone and Walmart advertised their Straight Talk phones, SIM cards, and
data plans with an intent not to sell them as advertised (Cal. Civ. Code §

1770(a)(9));

TracFone and Walmart misrepresented that their Straight Talk phones, SIM
cards, and data plans conferred or involved rights, remedies, or obligations that
they did not have (Cal. Civ. Code § 1770(a)(14));

TracFone and Walmart misrepresented that their Straight Talk phones, SIM
cards, and data plans were supplied in accordance with previous representations
when they were not (Cal. Civ. Code § 1770(a)(16));

TracFone and Walmart inserted unconscionable provisions in the Straight Talk
Terms and Conditions (Cal. Civ. Code § 1770(a)(19)).

We demand that within thirty (30) days of receiving this letter, TracFone and Walmart
agree to (1) refrain from engaging in the deceptive practices described above at any time in the
future; and (2) return all money that Straight Talk “unlimited” subscribers—whose data Straight
Talk throttled or terminated—paid for Straight Talk phones, SIM cards, and/or “unlimited”
plans. If TracFone and Walmart refuse to provide the demanded relief within thirty (30) days,
we will seek compensatory and punitive damages, restitution, and any other appropriate
equitable relief.

We sincerely hope to confer with you to resolve these violations without the need for
litigation. I invite you to contact me to discuss this demand at any time. I can be reached at (415)
956-1000 ext. 2230 or nreynolds@lchb.com. I look forward to hearing from you.

1040828.1

Very truly yours,

Nicole D. Reynolds



